
 

 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

30th June’2017 

 

TITLE APPEAL NO. 4/2015 

   Sri Bishnu Paul 

   Son of Sri Mantu Paul 

   Resident of Santipur,  

   Mouza - Biswanath Chariali  

   PO & PS – Biswanath Chariali 

   District – Sonitpur, Assam         --- Appellant/Defendant 

-Vs- 

 Sri Khitish Hazarika 

   Son of (L) Kunjanath Hazarika 

   Resident of Lehugaon 

   Mouza - Sakimatha 

   PO & PS – Biswanath 

     District – Sonitpur, Assam --- Respondent/ Plaintiff 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 17-01-2015 passed by the learned Munsiff, Biswanath Charaili in 

Title Suit No.3 of 2013 decreeing the suit of the respondent/plaintiff, came for 

final hearing on 15-05-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  
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JUDGMENT 

1) This appeal has been preferred against the Judgment and Decree dated 17-01-

2015 passed by the learned Munsiff, Biswanath Chariali in Title Suit No. 3 of 2013, 

whereby the plaintiff’s suit was decreed party.  

 

Case of the Plaintiff/Respondent in the Plaint: 

2) The suit is for recovery of possession of the suit room and premises, arrear rents 

and mesne profit. The plaintiff stated that he is the absolute owner of a Market Complex 

named as ‘Moonlight Market Complex’ & there he let-out a room to the 

defendant/appellant on monthly rental basis since 16-03-2006 by executing tenancy 

agreement dated 16-03-2006. The defendant started his electronic business & paid the 

rent within 23rd day of each month & from 1st since 2010. The defendant changed his 

business from electronics to steel furniture from October’2011, violating the terms and 

condition as laid down in Cl 1, Cl 4(f) and 4(h) of the tenancy agreement. The defendant 

neither entered into a fresh agreement with the plaintiff from 16-03-2008 or thereafter. 

Furthermore, he didn’t pay the rent to the full extent as per terms and conditions laid 

down in the deed of tenancy agreement. The defendant paid rent @ Rs.3,200/- p.m. 

from 2010, which was not the full rent as per the agreement. Furthermore, the 

defendant’s furniture business caused financial hardship to the business of another 

tenant who was having steel furniture business from before & therefore, the plaintiff sent 

letters to the defendant to remove steel furniture items from his rented room, but he 

paid no heed.  

 

3) The plaintiff terminated the tenancy vide letter dated 24-11-2012 & also sent an 

Advocate Notice to the defendant on 08-09-2012 asking him to vacate and deliver khas 

possession of the said room from 01-10-2012 and to receive earnest money. The plaintiff 

further pleaded that he has bonafide requirement of the room for opening a business of 

draper and readymade cloth by his elder son for his own livelihood. However, the 

defendant after receipt of tenancy termination letter started depositing the monthly 
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rental from the month of March’2012 through court without tendering the same to the 

plaintiff and not to its full extent @ Rs.3,200/- only and hence, he became a defaulter. 

Thus, the plaintiff filed the suit with following prayers:      

(i) For recovery of possession of the suit room evicting the defendant along with his 

men and materials from the suit premises.  

(ii) For recovery of amount of Rs.51,050/- p.m. as arrear rent @ Rs.4,350/- p.m. from 

April, 2012 to February 2013 @ Rs.3,200/- for the month of March, 2012.  

(iii) For recovery of future rent Rs.4,350/- p.m. from the month of March 2015 till the 

date of decree.  

(iv) For recovery of mesne profit @ Rs.200/- per diam from the date of decree till 

recovery of suit premises.  

   

Case of the Defendant/Appellant in the Written-Statement: 

4) The appellant as Defendant pleaded that when he signed the deed of Agreement 

he signed without knowing the terms and condition of the agreement as it was drafted in 

English. He paid his rent regularly without any default & the plaintiff himself did not turn 

up to enter into a fresh agreement since 16-03-2008. The plaintiff rather took a loan of 

Rs.20,000/- from him, in addition to the security money of Rs.3,00,000/-. The plaintiff 

committed that he will not enhance the monthly rent of Rs.3,000/- till the plaintiff repays 

back the loaned amount. Thus, the plaintiff and the defendant entered into a fresh oral 

agreement after canceling the terms and conditions of the written agreement dated 16-

03-2008 & the rent was enhanced by Rs.200/- per month from March’2010. Thus, the 

defendant regularly paid Rs.3,200/- p.m. till February’2012 & plaintiff issued valid receipt 

without any protest. 

 

5) The defendant has further pleaded that the plaintiff has no bona fide requirement 

of the suit-premises. It was also alleged that he deposited the monthly rent before the 

Court as the plaintiff refused to accept it when tendered. Furthermore, the money taken 
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as loan by the plaintiff & the security money has not been returned to the defendant up 

till now, and therefore, the defendant is not entitled to be evicted.    

 

6) After going through the available materials, the learned Court of Munsiff framed 

the following ISSUES – 

(i) Whether the suit is maintainable? 

(ii) Whether the suit is under valued? 

(iii) Whether the plaintiff is entitled for recovery of possession of suit room evicting 

the defendant? 

(iv) Whether the plaintiff is entitled for a decree as prayed for?  

(v) To what relief / reliefs plaintiff the parties are entitled?  

 

7) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff decreed the suit of the respondent/ plaintiff partly. Being 

aggrieved with the Judgment and decree passed by the trial court the appellant / 

Defendant preferred this appeal.  

 

Grounds For Appeal: 

8) Other than the general allegation that the Ld. Lower Court erred in law and 

equity, against the provisions as contained in the Assam Urban Area Rent Control Act, 

1972, etc it was pleaded that the Ld. Lower Court did not frame issue about defaulter 

and bonafide requirement & for that, the plaintiff/respondent failed to prove bonafide 

requirement of suit premises for his son, yet the ld. Munsiff held that plaintiff able to 

prove bonafide requirement. Furthermore, the Ld. Lower Court failed to consider that the 

Tenancy Agreement dated 16-03-2006 expired on 16-03-2008 and thereafter the same 

was not renewed. The Ld. Lower Court wrongly held that alternation in business of 

defendant / appellant contrary to the provision of clause (M) (O) (P) of Sec 108 of TP 

Act. For that the Ld. Lower Court has failed to consider that the defendant /appellant has 

been paying rent @ Rs.3,200/- from 2010 to the respondent and he had accepted the 
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same regularly. For that the impugned judgment and decree passed by the Munsiff is 

against all canons of justice & is not tenable in law and liable to be set aside.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

9) I have gone through the record, perused both oral and documentary evidence 

forwarded and also minutely gone through the impugned judgment. The appellant had 

prayed that as issue about defaulter and bonafide requirement was not framed the 

plaintiff/respondent failed to prove bonafide requirement of suit premises.  However of 

issues shows that both this question has been dealt in issue no.3 and both the parties 

have lead both oral and documentary evidence in this regard, hence, the question of the 

judgment & decree being bad for non-framing of specific issues on ‘defaulter’ and ‘bona 

fide requirement’ is not correct. Perusal of the memo of appeal shows that the appellant 

is aggrieved by the decision of ld. Trial Court in issue no.3, 4 & 5 only, hence, this issues 

only has been revisited and discussed herein below.  

 

ISSUE NO.3 (i): Whether the plaintiff is entitled for recovery of possession of 

suit room evicting the defendant ? 

10) Ld. trial Court had to consider the prayer of the plaintiff for a decree for ejectment 

of the defendant on the ground that the suit shop is bonafide required by him for his son 

& also that the defendant has violated the terms and condition of the tenancy agreement 

by changing his business from Electronics to Steel Furniture from October’2011. The 

plaintiff had also pleaded that the defendant has not paid the increased rent @ 15% at 

the end of each second year from 2006. For better understanding and discussion I am re-

framing issue no.3 as follows – 

Issue No.3 (i): Whether the defendant has violated the terms of the tenancy agreement 

and therefor, liable to be evicted? 

Issue No.3 (ii): Whether the plaintiff has bona fide requirement of the suit premises? 

Issue No.3 (iii): Whether the defendant is a defaulter and liable to be evicted? 

 

Issue No.3 (i): Whether the defendant has violated the terms of the tenancy 
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agreement and therefore, liable to be evicted? 

Decision of Ld. Trial Court in the Impugned Judgment: 

11) Ld. trial Court perused the tenancy agreement & went through the evidence of 

defendant as DW-1 where during cross-examination he stated that he took the room in 

rent for business of electronics. Later he clarified that before he started steel furniture 

business Rajen Timsia already had a steel goods business before him. He admitted that 

he had electronics business but later did business of steel goods. Ld. Trial Court observed 

that clause 4(f) of the agreement states that the tenant shall use the room for electronics 

business with the members of his family, however, the alteration of business to steel 

goods has not been done with the due permission of the plaintiff. Hence, the conduct of 

the defendant amounts to doing of acts contrary to the provision of clause (M) (O) (P) of 

Section 108 of Transfer of Property Act, 1882.  

 

Argument By Both Sides During Appeal: 

12) It was argued on behalf of the appellant that the ld. Munsiff has incorrectly 

interpreted the agreement when in fact there is no bar in the tenancy for the tenant for 

doing any other business. Only bar can be found in clause 4 (f) of the agreement where 

it says that in case the tenant sublets, transfer or does business of flammable goods the 

tenancy will terminate. Defendant has not done any of the above, and therefore, he has 

not violated the terms and conditions of the agreement. It was also argued that s.108 

(M), (O), (P) (as mentioned in para-12 of the judgment) is not at all related to the 

relevant matter under discussion and is only related to land leased out. On the other 

hand, the respondent counsel argued that the agreement has allowed the appellant to do 

only electronics business in the premises and conversion to any other business is 

violation of the terms and conditions and he is liable to be evicted.  

 

My Decision & Reasons Thereof: 

13) I have gone through the Tenancy Agreement dated 16-03-2006 (Ext.9) & it has a 

specific ‘termination clause’ which states that if the tenant sublets, transfers, does 
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business of inflammable products, etc the tenancy will be terminated. This clause doesn’t 

make ‘change of business’ as one of the criteria for tenancy termination. I have gone 

through rest of the clauses too and I have not found anything, which bars the tenant 

(defendant/appellant) from changing his business, other than that specifically barred. 

Hence, I am of the opinion that ld. Trial Court erred in holding that the Tenancy 

Agreement clause has been violated by the defendant and therefore liable to be evicted. 

 

Issue No.3 (ii): Whether the defendant is a defaulter and liable to be evicted? 

Decision of Ld. Trial Court in the Impugned Judgment: 

14) Trial Court observed that as per the agreement the rent falls due within the 7th 

day of every subsequent month & that he rent will be increased @ 15% ever 2 years. 

The agreement was never renewed but during cross-examination the defendant admitted 

that no new agreement was entered into after the expiry of agreement dated 16-03-

2006, hence, the said agreement is still applicable. The Trial Court concluded that if the 

said agreement is still applicable then the rent of the suit room has increased by 15% on 

the completion of each two years since 2006 & the rent at the time of the institution of 

the suit should be Rs.4,350/-. However, the defendant is paying only Rs.3,200/- as rent 

which is not the lawful rent. Moreover, on perusal of Ext.’da’, xa it appears that the rent 

was deposited beyond the forth night of its becoming due. And hence, the defendant has 

become a defaulter.  

15) The ld. Munsiff also observed that as per the defendant there was a oral 

agreement between the parties that he will deposit monthly rent of Rs.3,200/-, however, 

the burden is on the tenant to prove that there was an oral agreement between them to 

pay the rent of the suit room at the rate of Rs.3,200/-, but the defendant failed to 

forward any cogent evidence regarding the same.  

 

16) Ld. Munsiff also considered the question whether the defendant has tendered rent 

to the plaintiff before depositing the same in the Court. Plaintiff claimed that defendant 



 

Page 8 of 14 

never tendered, whereas, the defendant claimed otherwise. Perusal of DW2 cross-

examination revealed that after the institution of the suit the plaintiff and the defendant 

do not talk to each other. The defendant has led no other evidence to show that he 

tendered the lawful rent to the plaintiff and the plaintiff refused to receive the same. 

Hence, Trial Court came to the conclusion that all discussions collectively establishes the 

claim of the plaintiff that the defendant has defaulted in payment of due rents.  

 

17) Then the Trial Court considered defendant’s argument that until and unless 

security deposit of Rs.3,00,000/- is returned to the tenant, the tenant cannot be termed 

as defaulter and the tenancy cannot be terminated as per the decision rendered in M/S 

Bridhichand Pannalal & Others vs. M/s Bhanwarlal Dugar & Ors GLJ 2009 (4) 162. Trial 

Court relied on this decision and held that the defendant could not be said to be a 

defaulter in respect of payments of the rents to the plaintiff, until and unless the security 

deposit is returned to the defendant.  

 

Argument By Both Sides During Appeal: 

18) Appellant counsel argued that the original rent was Rs.3000/- & as per oral 

agreement between the parties he started paying Rs.3200/-Feb’2010, however, the 

respondent/plaintiff without any justification claimed Rs.4350/-. The original agreement 

expired in 2008 and as per the agreement the 15% increase will be calculated only after 

fresh agreement is entered into, however, the landlord/plaintiff didn’t make any new 

agreement, hence the 15% increase is not applicable. In Feb’2010 the rent increased by 

Rs.200/- as per oral agreement and paid till Oct’2011, which has been admitted in plaint. 

Furthermore, appellant tendered the rent to the plaintiff but the plaintiff refused to 

accept & therefore he had to deposit it in the Court. Moreover, the respondent had Rs.3 

lakhs as security deposit & as per Hon’ble Gauhati High Court’s decision in M/s Bridhichan 

Pannalal & Ors. Vs. M/s Bhanwarlal Dugar & Ors. (Supra) the defendant can’t be called a 

defaulter as the security deposit has not been returned to him. Ld. appellant counsel also 



 

Page 9 of 14 

pointed out that during cross-examination PW1 admitted that the defendant is depositing 

rent in the Court since Mar’2010 when plaintiff refused to accept the same & that he 

regularly received Court’s notice for rent. PW1 also admitted that the rent is fixed at 

3200/- since Mar’2010. Even PW1’s wife, who deposed as PW2 admitted that they have 

received Court’s notices for deposit of rent in Court.  

 

19) On the other hand, the respondent’s counsel argued that though the defendant 

claims deposited in Court in Mar’2010, however, no evidence was led to prove the same. 

Defendant neither made rent payment in the Court during pendency of the suit or the 

appeal, and therefore, he automatically has become a defaulter. It was also argued that 

it doesn’t matter whether the plaintiff has objected to the reduced rent or not but the 

defendant must deposit the ‘lawful rent’ in the Court. On the other hand, though the 

defendant claimed that Rs.20000/- was taken as a loan by plaintiff and promised not to 

increase rent, however, plaintiff denied it and the defendant didn’t forward any evidence 

to prove it. Defendant said it was taken in presence of his brother and entry was made in 

the account book of the shop, however, the defendant neither produced the brother nor 

the account book. Later on the defendant claimed that another tenant of the plaintiff paid 

it back, but if so, it has to be proved. Coming to the question of security deposit, it was 

argued that ld. Munsiff has misunderstood the decision in M/s Bridhichan Pannalal & Ors. 

Vs. M/s Bhanwarlal Dugar & Ors. (Supra) & misapplied in the present suit, though they 

are entirely different in nature. It was also brough to the Court’s notice that as per Court’ 

direction the security deposit of Rs.3 lakhs has been deposited in the Court by the 

plaintiff/respondent. 

 

My Decision & Reasons Thereof: 

20) At the onset I deem it fit to deal with the question whether in M/s Bridhichan 

Pannalal & Ors. Vs. M/s Bhanwarlal Dugar & Ors. (Supra) the Hon’ble Gauhati High Court 

held that a tenant can’t be held a defaulter if the security deposit is not returned back to 
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him. Perusal of the decision shows that in the said case the tenancy agreement had a 

clause, which stated (in a gist) that the tenant can’t be evicted without retuning the 

security deposit and because of this the Hon’ble Court held that the tenant was not a 

defaulter. However, in the present case, perusal of the agreement shows that there is no 

such clause & therefore, the decision on M/s Bridhichan Pannalal & Ors. Vs. M/s 

Bhanwarlal Dugar & Ors. (Supra) doesn’t apply. Pertinent to mention that as per the Trial 

Court’s direction the respondent has deposited the security money in the Court long back. 

 

21) Coming to the question whether the rent has enhanced to Rs.4350/-as per the 

prior agreement or as per oral agreement between the parties it has been increased only 

to Rs.3200/- from Feb’2010. Perusal of the original agreement (which expired in 2008) 

that there shall be a 15% increase in the rent when fresh agreement is entered into 

between the parties. Perusal of record shows that the landlord/plaintiff/respondent had 

accepted the rent of Rs.3,200/- since Feb’2010 and the suit has been filed in Mar’2013. 

Thus, the plaintiff accepted the rent of Rs.3,200/- for over 3 years and though plaintiff 

claimed during evidence that he objected to the same, however, there appears to be 

nothing on record to show prove the same. By this act of passive acceptance of tendered 

rent of Rs.3,200/- for a period of over 3 years the plaintiff has lost his right to claim 

otherwise. Hence, I am of the opinion that ld. Trial Court erred in holding that the rent at 

the time of the institution of the suit should be Rs.4,350/- but the defendant has paid 

only Rs.3,200/-, which is not the ‘lawful rent.’ 

 

22) On the other hand, ld. Trial Court has rightly observed that the defendant has 

failed to prove that he had tendered the rent to the plaintiff before it was deposited in 

the Court in the Rent Deposit Cases. I have also considered the fact whether the 

defendant/appellant proved the rent deposits in the Court. Perusal of record shows that 

the C/R for rent deposits for the month of Mar’2012 to Nov’2012, Jan’2013 to Dec’2013, 

& Jan’2014 to Mar’2014 has been called for in the Suit and the DW-1 exhibited the same. 
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Perusal of the orders in the C/Rs shows that the plaintiff had received notice of all these 

cases however, didn’t appear. However, perusal of the C/Rs also reveals that some of the 

deposits have been made in the Court beyond a fortnight of falling due. It is also seen 

that the judgment was passed in the suit on Jan’2015, however, there is no evidence on 

record to show that he rent was tendered to the landlord between Mar’2014 to Jan’2015, 

or during pendency of the appeal. Under the circumstance, the ld. trial court was right in 

holding that the appellant is a defaulter.  

 

Issue No.3 (iii): Whether the plaintiff has bona fide requirement of the suit 

premises?  

Decision of Ld. Trial Court in the Impugned Judgment: 

23) Trial Court considered the plea of the plaintiff that the suit room is bonafide 

requirement of the plaintiff for his son & also the argument by the defendant that it is a 

lie as plaintiff’s son already has a room in the same market complex, which he is using as 

traveling agency. Trial Court observed that the plaintiff in support of his contention has 

exhibited the Trade Licence issued by the Biswanath Chariali Municipal Corporation 

(Ext.25) & the Receipt (Ext.26). Ext.25 is issued for opening of Hazarika Cloth Store by 

the son of the plaintiff. Thus, the ld. Munsiff concluded that the plaintiff does have a 

bonafide requirement of the suit premises.    

 

Argument By Both Sides During Appeal: 

24) Appellant counsel argued that PW1’s son is running a travel agency shop in the 

complex, alongwith stationery items and he has no requirement of the suit premises for 

another business. Furthermore, the son for whom the premise is required has not 

deposed as witness, which proves that he claim of the respondent for bonafide 

requirement is false. To this the respondent counsel argued that the plaintiff has 

exhibited the Permission & trade license taken for cloth shop & has also led evidence to 

prove bona fide requirement by the plaintiff’s son. 
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My Decision & Reasons Thereof: 

25) The word ‘bonafide’ connotes that the landlord genuinely, pressingly and honestly 

needs the premises in question for his use or that of his family members. In the present 

case, the ld. Munsiff has rightly observed that the plaintiff has forwarded reliable 

coherent evidence that he has bona fide requirement for the suit-premises so that he can 

start his new business. I am not inclined to entertain appellant’s argument that the son 

doesn’t require the room as he has other business in different rooms in the same 

complex. Landlord is the best judge of his requirement & the Courts have no concern to 

dictate how and in what manner he should live. This view finds support in a division-

bench decision of Hon’ble Apex Court in Deep Chandra Juneja Vs. Lajwanti Kathuria 

(Dead) Through LRs., (2008) 8 SCC 497. Thus, I find no anomaly in the decision of the 

ld. trial Court and uphold the decision that the plaintiff/respondent has bona fide 

requirement of the suit-premises. 

ISSUE NO.(4): Whether  the plaintiff is entitled of a decree as prayed for  ? 

ISSUE NO.(5): To what other relief / reliefs the parties are entitled ?  

Decision of Ld. Trial Court in the Impugned Judgment: 

26) Trial Court held that as the security deposit is not returned to the defendant, 

hence, the defendant is not a defaulter but the suit premises is bonafide required by the 

plaintiff for the use of his son which is also one of the grounds for eviction of the 

defendant from the suit room in view of Sec. 5(4) of Assam urban Areas Rent Control Act 

and the defendant has defaulted in making payment of rents regularly and hence the 

plaintiff is entitled to eject the defendant along with his men and materials  from the suit 

premise. It was also held that the plaintiff is entitled to get the monthly rent from 

March’2012 onwards @ Rs.4,350/- till eviction. The tenancy will be deemed to be 

terminated after the payment of security deposit of Rs.3,00,000/- to the defendant by 

the plaintiff and the plaintiff will entitled to get relief only after payment of such amount 

to the defendant.  
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My Decision & Reasons Thereof: 

27) The decision of ld. Trial Court that the plaintiff has bona fide requirement of the 

suit premises has been upheld while discussing issue no.3 (iii), however, the ld. Trial 

Court’s opinion that the as the security deposit is not returned to the defendant, hence, 

the defendant is not a defaulter has been interfered with while discussing issue no.3 (ii) 

as the decision on which the ld. Trial Court has been erroneously relied upon. While 

discussing issue no.3 (ii) it was also held that the ld. Trial Court erred in holding that the 

rent increases @ 15% ever two years and was @ Rs.4,350/- at the time of the institution 

of the suit.  

 

28) Thus, in view of the discussion in all the previous issues the decision of ld. Munsiff 

in issue nos.4 & 5 is partly upheld to the extent that the is entitled to eject the defendant 

along with his men and materials from the suit premise. However, ld. Munsiff’s decision 

that the plaintiff is entitled to get the monthly rent @ Rs.4,350/-from March’2012 till 

eviction is set-aside and it is held the plaintiff/respondent is eligible for monthly rent @ 

Rs.4,200/- till eviction, as was the rate at which the plaintiff was accepting the rent. It is 

held that the defendant/appellant will within 2 (two) months from date of decree will 

hand over vacant possession of the suit-premises to the plaintiff/respondent and collect 

the residual security deposit from the Court, after the rent due to the plaintiff/respondent 

has been adjusted from it. In case the defendant/appellant fails to hand over vacant 

possession of the suit premises within the stipulated 2 months, the plaintiff/respondent 

can get the vacant possession delivered through the process of Court.  

 

29) In view of the above discussions and decisions, the decision of ld. Trial Court in 

the impugned Judgment and Decree dated 17-01-2015 passed by the learned Munsiff, 

Biswanath Chariali in Title Suit No. 3 of 2013 is partly set-aside & modified. Hence, the 

appeal is partly allowed and Judgment and Decree dated 17-01-2015 is partly set-aside & 

modified. The parties will bear their own costs.  
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30) Prepare a decree accordingly. 

The appeal is disposed of on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the ld. Court. 

 

Given under my hand & seal of the Court on the 30th June’2017. 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.      

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 


